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The Committee on Foreign Investment in the 
United States (CFIUS) was established in 

1975, with the primary aim of monitoring and 
evaluating the impact of foreign investment in 
the US. In 1988, following attempts by Japan’s 
Fujitsu to acquire Silicon Valley’s Fairchild, 
the Exon-Florio Amendment was enacted as 
part of the 1988 Omnibus Trade Act. Under the 
amendment, power was granted to the Presi-
dent to block or suspend certain transactions, 
and this power was in turn delegated to CFIUS. 
According to the US Treasury website, the in-
tent of Exon-Florio is not to discourage FDI 
generally but to act as a review mechanism that 
could lead to restrictions on FDI that threatens 
national security. Over the years, CFIUS has 
analysed transactions involving defence con-
tractors and high technology companies as well 
as telecoms and internet service providers.

In the last couple of years, two transactions in 
particular drew the business community’s at-
tention to CFIUS and the US stance on national 
security. The fi rst was CNOOC’s proposed ac-
quisition of Unocal in 2005, which would have 
transferred ownership of a US energy company 
to China. The second was the 2006 acquisi-
tion by Dubai Ports World of P&O, which 
put several major US ports in Middle Eastern 

control. In past years, these transactions would 
not have drawn particular attention in terms of 
their impact on national security. The problem, 
argues John W. Chierichella, a partner at 
Sheppard, Mullin, Richter & Hampton, LLP, is 
that the manner in which these deals were ulti-
mately resolved may have infl icted permanent 
damage on the CFIUS process. “Essentially, 
Congress expressed a ‘vote of no confi dence’ 
in CFIUS, intervening to unravel its considered 
approval of the DPW transaction and to force 
the withdrawal of the CNOOC bid for Unocal 
before CFIUS had reviewed the transaction. 
The process may well have been irretrievably 
politicised by unnecessary Congressional in-
terference,” he says. Both events highlighted 
the political infl uence that can be gained by 
playing on deep-seated fear and suspicion of 
‘dangerous’ countries acquiring US assets and 
resources. They also unravelled the original in-
tention of Exon-Florio, which was to remove 
politics from the review process.

Following the terrorist attacks on US soil, the 
Department of Homeland Security (DHS) was 
set up and immediately became a member of 
CFIUS. It is already playing an increasingly im-
portant role in determining whether acquisitions 
can proceed. In the Exon-Florio Amendment, 

‘national security’ was deliberately left as an 
undefi ned term so that the provision would 
remain relevant no matter which direction US 
foreign policy shifted over time. Following the 
DPW and CNOOC transactions, the concept of 
national security has been expanded to include 
critical infrastructure and homeland security. 
This focus on ‘homeland security’ widens the 
type of deals that could fall under review, in-
cluding the technology sector, for example, due 
to data security implications. To address per-
ceived threats, the DHS can impose ‘mitiga-
tion agreements’ on foreign companies, which 
may include reporting requirements and site 
visits. “In addition to broadening the scope of 
transactions subject to review, this expansion 
has also increased the political sensitivity of 
the CFIUS review process,” says Christopher 
Wall, a partner at Pillsbury Winthrop Shaw 
Pittman LLP. “Beyond preparing and fi ling the 
notifi cation and working with CFIUS and its 
member agencies, it is essential to consider the 
political and public relations aspects of trans-
actions and to develop a government relations 
strategy to be implemented in connection with 
the CFIUS review.”

Since the review triggers have broadened, 
CFIUS has taken on more importance for 
foreign companies considering a US acqui-
sition. Although a CFIUS fi ling is voluntary, 
failure to do so may leave a transaction open 
to future scrutiny and lack of closure. The de-
cision on whether or not to fi le should form 
part of the transactional due diligence process. 
Certain sectors will be more prone to CFIUS 
review than others. Also, companies from 
countries that spark US policy concerns will 
be more susceptible to review than countries 
with strong diplomatic ties to the US.  Due to 
the simplicity of a CFIUS fi ling, advisers urge 
companies not to treat Exon-Florio as an after-
thought that might rear up to destabilise a deal 
down the line. 

It is rare, but domestic US companies have 
been known to provoke CFIUS review and 
investigation as a way of blocking a poten-
tial foreign acquirer or raising its costs, points 
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Mr. Chierichella has a broad range of experience 
in government contract matters, representing 
both U.S. and foreign contractors.  His experience 
includes bid protests, claims and appeals, due 
diligence and CFIUS reviews, intellectual property 
rights of Government contractors, cost and Cost 
Accounting Standards issues, compliance reviews 
and internal investigations, qui tam and other 
False Claims Act litigation, prime contractor/
subcontractor disputes, teaming agreements, 
General Services Administration Multiple Award 

Schedule (“MAS”) contracting, export controls 
(ITAR and EAR), foreign military sales (“FMS”) and 
foreign military funding (“FMF”) transactions.  
Mr. Chierichella has written and lectured 
extensively on various subjects relating to 
the federal procurement process, including 
co-authorship of the leading book on GSA’s 
MAS Program and articles on teaming 
agreements;  foreign procurement, including 
the Buy American and Trade Agreements 
Acts and the Berry Amendment and foreign 

ownership.  Mr. Chierichella was recognized as 
one of the country’s top leading government 
contract lawyers by Chambers & Partners’ 2006 
and Chambers & Partners’ 2005. He was also 
recognized by America’s Leading Business 
Lawyers, as well as named to The Best Lawyers 
in America and The Best Lawyers in Washington, 
D.C. Mr. Chierichella was named a “Leading 
Lawyer” by the editors of the Legal Times in the 
publication’s November 1, 2004 issue. He holds a 
Top Secret national security clearance.
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out George Foote, a partner at Bracewell 
and Giuliani. “Even the threat of CFIUS in-
volvement, with the potential of publicising 
unfavourable information about the foreign 
acquirer, can discourage the foreign bidder,” 
he says. “The result of such efforts can be to 
lower the cost of acquisition of the domestic 
company, with the shareholders of the target 
being the ultimate losers.” But whether a 
foreign buyer fi les with CFIUS voluntarily, 
or has its hand forced by a US target, there 
are several steps it should take to navigate the 
review process. First, the company will be 
working against the clock since the process 
is unavoidably short. It should therefore es-
tablish close and regular contact with CFIUS, 
responding promptly to any requests for in-
formation. Second, it should retain counsel to 
ensure that all letters, notifi cations and fi lings 
are submitted. Third, effective communica-
tions and public relations are crucial. Fourth, 
contact with the government can be helpful in 
smoothing progress towards a positive deci-
sion on the transaction.

There are dissenters who complain that the 
Exon-Florio provisions and CFIUS review 
process are at odds with traditional US eco-
nomic policies that welcome overseas in-
vestment. Yet there are still questions about 
exactly how much impact CFIUS has had on 
cross-border M&A into the US. According to 
Mr Wall, only a handful of the thousands of 
transactions CFIUS has reviewed since 1988 
have been formally investigated and only one 

transaction has been blocked, which was the 
1992 acquisition of Mamco, an aerospace 
parts manufacturer by Chinese government 
agency CATIC. “These statistics, however, 
do not account for the number of reviews that 
were withdrawn in which the transactions 
were restructured and the notifi cation was re-
submitted,” he says. “Nor does it account for 
the notifi cations that were never submitted at 
all because the parties concluded that CFIUS 
clearance would not have been possible.”

It is apparent that national security concerns 
will fl are up in future transactions with more 
regularity. Certain amendments to CFIUS leg-
islation that are in the pipeline would indicate a 
tightening of protocols. Most notably, CFIUS 
reform bill HR 556 recently passed the House 
and is on track to be signed by the President. 
As Mr Foote explains, the new law will for-
malise some CFIUS practices that have been 
followed by regulation and practice, and will 
add more political considerations to CFIUS 
investigations. “While little of the substance 
of a CFIUS review will change, the new law 
will add more bureaucracy to the process and 
could slow some investments. Congress and 
the Administration, however, have been clear 
about their intention not to let the new law 
extend too far into routine foreign invest-
ments and acquisitions,” he says. But although 
US government representatives are labouring 
to convince international investors otherwise, 
some commentators have suggested that US 
protectionist tendencies seem to be closing the 

door to foreign investment. Certainly, the new 
changes encourage more public participation 
and give rise to greater political pressure on 
controversial transactions, which could make 
them more diffi cult to execute.

The majority of market participants ac-
knowledge the underlying intentions of Exon-
Florio and CFIUS, but they want to see these 
functions utilised appropriately. Observers 
point to the DPW and CNOOC transac-
tions as the result of unfortunate circum-
stances, where politics were used to stir up 
fears of globalisation and foreign opportun-
ism to undermine the existing administration. 
Sensationalised arguments and political pos-
turing took the issue far beyond the fi nancial 
dynamic of one company trying to acquire 
another. “Fortunately, such ‘perfect storms’ 
are uncommon,” notes Mr Chierichella. “It 
would obviously be better if the pending 
Senate bill were to die on the shelf but, even if 
it were to be enacted, the US has too great an 
interest in attracting foreign capital to permit 
the DPW and CNOOC exceptions to become 
the rule.” Only through sensible application 
of the CFIUS review process will the capital 
infl ow to the US remain a huge contributor to 
the country’s fi nancial and economic wellbe-
ing. Although clearance on Exon-Florio con-
cerns is still achievable, it is arguably more 
challenging. Foreign companies can improve 
their chances of deal approval through a meas-
ured communication strategy and careful plan-
ning in their dealings with CFIUS.  
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